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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  77 
(Docket  No.  FEMA  FIA-77] 

Acquisition  of  Flood  Damaged 
Structures 

aqency:  Federal  Insurance 
Administration,  FEMA. 

ACTION:  Interim  Rule. 

summary:  This  rule  implements  Section 
1362  of  Pub.  L.  90-448  as  amended, 
which  provides  for  the  acquisition  of 
flood  damaged  structures  (buildings) 
along  with  the  associated  land,  meeting 
certain  criteria,  and  transfer  of  title  to 
this  real  property  to  a  local  or  state 
government  for  management. 

EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  July  28, 1980.  Comment  due 
date:  On  or  before  September  1, 1980. 
address:  Send  comments  to  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Federal  Emergency 
Management  Agency,  Room  802, 1725 1 
Street,  N.W.,  Washington,  D.C.  20472. 

FDR  FURTHER  INFDRMATIDN  CDNTACT: 
Richard  W.  Krimm,  Assistant 
Administrator,  Office  of  Natural 
Hazards  Reduction  and  Evaluation, 
Federal  Insurance  Administration, 

Federal  Emergency  Management 
Agency,  1725 1  Street,  N.W., 

Washington,  D.C.  20472,  Phone:  (202) 
755-5581. 

SUPPLEMENTARY  INFDRMATIDN:  In 

creating  the  National  Flood  Insurance 
Act  of  1968,  Congress  stated  that  “A 
program  of  Flood  Insurance  can  promote 
the  public  interest  by  providing 
appropriate  protection  against  the  peril 
of  flood  losses  and  encouraging  sound 
land  use  by  minimizing  the  exposure  of 
property  to  flood  losses”  (42  USC  4001, 
Section  1302(e)(1)).  In  seeking  to 
minimize  this  exposure,  emphasis  has 
previously  been  directed  toward 
measures  regulating  new  construction  in 
flood  hazard  areas.  Several  provisions, 
however,  address  reduction  of  flood 
losses  to  existing  property. 

One  of  these  provisions.  Section  1362 
of  Pub.  L.  90-448,  as  amended,  provides 
the  Director  of  FEMA  with  the  authority 
to  negotiate  for  the  purchase  and 
subsequent  transfer  to  a  state  or  local 
government  of  flood  damaged,  improved 
real  property  under  certain  conditions. 
Acquisition  of  flood  damaged,  improved 
real  property  not  only  reduces  flood 
losses  to  properties  built  prior  to  the 
adoption  of  adequate  flood  plain 
management  measures,  but  it  also 
reduces  future  federal  costs  for  disaster 
relief  and  flood  insurance  subsidies,  and 


offers  flood  victims  the  opportunity  to 
break  the  cycle  of  damage  and  costly 
recovery  from  flooding.  Acquisition  of 
such  property  may  be  the  most  efficient, 
economical  or  perhaps  the  only  means 
of  reducing  future  flood  damage  to 
certain  existing  structures. 

Research  performed  for  the  Federal 
Insurance  Administration  (FLA)  between 
1977  and  1979  has  examined  the 
potential  scope  of  a  flooded  property 
purchase  program,  its  costs,  potential 
benefits,  relationship  to  other  disaster 
related  assistance  programs  and  its 
social,  environmental  and  economic 
impact  on  individuals  and  communities 
(Evaluation  of  Alternative  Means  of 
Implementing  Section  1362  of  the 
National  Flood  Insurance  Act  of  1978, 
Draft,  March  1980).  This  research  has 
found  that  acquisition  of  certain  flood 
damaged  structures  can  make  a 
significant  contribution  to  Federal  flood 
damage  reduction  policies  and  will 
produce  a  wide  range  of  benefits  when 
'  compared  to  costs  of  the  program.  It  can 
also  be  a  significant  tool  in  helping 
communities  implement  comprehensive 
hazard  mitigation  strategies. 

During  fiscal  year  1980,  FIA’s  initial 
year  of  implementation  of  a  flooded 
property  purchase  program  under 
Section  1362,  the  program  will  be 
regarded  as  a  demonstration  program. 
FIA  will  examine  the  impacts  of 
acquisition  under  a  wide  range  of  social 
and  geographical  conditions  to  the 
extent  possible.  Guidelines  for 
implementing  the  program  will  be 
published  as  a  Notice.  These  Guidelines 
will  set  forth  more  specific  acquisition 
criteria,  priorities,  and  steps  for  program 
implementation. 

Public  comment  will  be  welcomed 
throughout  fiscal  year  1980  to  this  Rule 
and  to  the  Guidelines  to  be  published 
separately.  At  the  end  of  fiscal  year 
1980,  based  on  comments  received  and 
evaluations  of  program  impacts,  formal 
program  rules  will  be  proposed. 

Phb.  L.  90-448,  the  National  Flood 
Insurance  Act  of  1968,  included,  at 
Section  1362,  authority  for  FIA  to 
negotiate  for  the  purchase  of  flood 
damaged  improved  real  property  under 
certain  conditions.  Included  in  ffie 
conditions  were  requirements  that 
structures  be  located  in  a  flood  risk 
area,  be  covered  by  flood  insurance,  and 
be  damaged  substantially  beyond  repair 
while  so  covered.  The  1977  amendments 
to  the  National  Flood  Insurance  Act  of 
1968  expanded  Section  1362  to  include 
several  new  criteria.  Under  one 
criterion.  Section  1362(a)(3),  a  property 
may  be  eligible  if  it  has  incurred 
significant  flood  damage  on  not  less 
than  three  previous  occasions  over  five 
years,  and  on  each  occasion  the  cost  of 


repair  on  the  average,  constituted  at 
least  25  percent  of  the  value  of  the 
structure.  In  addition,  imder  Section 
1362(b),  a  property  may  be  eligible  for 
purchase  if  it  has  suffered  damages  from 
a  single  casualty  of  any  nature  such  that 
a  statute,  ordinance,  or  regulation 
precludes  its  repair  or  restoration  or 
permits  repair  or  restoration  only  at  a 
significantly  increased  construction 
cost. 

An  additional  provision  was  added  to 
Section  1362  in  1977  allowing  low 
interest  loans  for  elevating  structures 
located  in  floodways.  Implementation  of 
this  provision.  Section  1362(c).  will  be 
withheld  during  fiscal  year  1980  for 
further  consideration. 

This  program  has  been  determined  not 
to  be  a  major  federal  action  having 
significant  environmental  impact.  This 
finding  is  on  file  with  the  Rules  Docket 
Clerk  for  public  inspection. 

The  program  number  in  the  Catalog  of 
Domestic  Assistance  is  83.104.  The 
program  is  subject  to  0MB  Circular  A- 
95.  Accordingly,  a  new  Part  77  of  Title  44 
of  the  Code  of  Federal  Regulations  is 
added  as  follows: 

PART  77— Acquisition  of  Flood 
Damaged  Structures 

General  Provisions 

Sec.  ^ 

77.1  Definitions. 

77.2  Criteria  for  acquisition. 

Authority:  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  Housing  and  Urban 
Development  Act  of  1968),  effective  January 
28, 1969  (33  FR  17804,  November  28, 1968).  as  ' 
amended;  42  U.S.C.  4001-4129;  Reorganization 
Plan  No.  3  of  1978  (43  FR  41943)  and  Executive 
Order  12127,  dated  March  31, 1079  (44  FR 
19367);  and  delegation  of  authority  to  Federal 
Insurance  Administrator 

General  Provisions 
$77.1  Definitions. 

(a)  Definitions  found  in  Section  59.1  of 
this  subchapter  are  applicable  to  this 
section. 

(b)  Furthermore,  the  following 
definitions  are  established: 

Damaged  Substantially  Beyond 
Repa/r— means  where  (a)  damages  to 
the  improved  real  property  are  such  that 
as  a  condition  of  repair  as  imposed  by  a 
state  or  local  government,  the  structure 
must  be  elevated  or  floodproofed  to  or 
above  the  lOO-year  flood  elevation,  or 
(b)  damages  to  the  improved  real 
property  equals  or  exceed  50  percent  of 
the  structure's  fair  market  or  actual  cash 
value,  whichever  is  less,  or  (c)  where 
damages  to  the  improved  real  property 
are  such  that  repair  is  physically 
impossible  or  infeasible. 

Flood  Risk  Area — ^See  definition  for 
Special  Hazard  Area  in  Section  59.1,  or 
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other  area  subject  to  flooding  as 
determined  by  the  Administrator. 

Significantly  Increased  Contraction 
Cost — occurs  when  a  speciflc  State  or 
local  statute,  ordinance,  or  code  requires 
that  improvements  be  made  to  a 
structure  as  a  condition  of  the  repair  of 
damages  sustained,  such  that  the  actual 
cost  of  repair  would  be  greater  by  25 
percent  than  the  cost  which  would  be 
required  for  repair  of  the  damages  only. 

Sound  Land  Management  and  Use — 
The  process  wherein  the  governmental 
body  responsible  for  land  use  regulation 
in  a  political  jurisdiction  plans  and 
regulates  the  use  of  land  within  its 
jurisdiction  in  order  to  promote  the 
reduction  of  property  exposure  to  flood 
hazard  and  the  protection  of 
environmental  values  of  flood  plains. 
Sound  use  of  land  acquired  by  FEMA 
and  transferred  to  local  governments 
pursuant  to  Section  1362  of  Pub.  L.  95- 
128  is  use  for  primarily  open  space  and 
recreational  purposes  to  minimize 
potential  for  any  futiu«  flood  damage, 
with  a  general  prohibition  of  enclosed 
structures  unless  functionally  dependent 
for  some  recreational  or  open  space  use. 
The  criteria  set  forth  in  paragraph  d(i- 
iv],' below  and  restrictions  to  be  placed 
in  deeds  used  to  convey  title  to  real 
property  from  the  Federal  Government 
to  local  governments  will  s6t  forth  more 
speciflc  requirements  to  be  used  in 
determining  what  constitutes  sound 
Land  Management  and  Use  for 
individual  land  parcels. 

§  77.2  Criteria  for  acquisition. 

(a)  The  objectives  of  the  Flooded 
Property  Purchase  Program  under  the 
National  Flood  Insurance  Program  are: 

(1)  To  reduce  future  flood  insurance 
and  disaster  assistance  costs  by 
removing  repetitively  and/or 
substantially  damaged  structures  fl'om 
flood  risk  areas: 

(2)  to  provide  an  opportunity  for 
owners  of  repetitively  and  substantially 
damaged  structures  to  be  permanently 
removed  from  flood  risk  areas,  and  to 
reduce  risk  to  life  from  flooding;  and 

(3)  to  complement  Federal,  State  and 
local  efforts  to  restore  flood  plain 
values,  protect  the  environment  and 
provide  recreational  and  open  space 
resources. 

(b)  The  Administrator  will,  when  he  or 
she  deems  it  to  be  in  the  public  interest, 
enter  into  negotiation  with  property 
owners  whose  improved  real  property 
has  been  damaged  by  flooding  for  the 
purpose  of  purchasing  such  buildings 
and  associated  land  or  lot  for  transfer 
by  sale,  lease,  or  donation  to  a 
community  when  the  following 
conditions  are  met: 


(1)  The  property  must  be  located  in  a 
flood  risk  area  as  determined  by  the 
Administrator, 

(2)  The  property  must  have  been 
covered  by  a  flood  insurance  policy 
under  the  National  Flood  Insurance 
Program  at  the  time  damage  took  place. 

(3)  The  building,  while  covered  by 
flood  insurance  under  the  National 
Flood  Insurance  program,  must  have 
been  damaged  substantially  beyond 
repair  or  must  have  been  damaged  not 
less  than  three  previous  times  during  the 
preceding  flve  year  period,  each  time  the 
cost  of  repair  equalling  25  percent  or 
more  of  the  structure's  value,  or  must 
have  been  damaged  from  a  single 
casualty  of  any  nature  so  that  a  statute, 
ordinance  or  regulation  precludes  its 
repair  or  restoration  or  permits  repair  or 
restoration  only  at  signiflcantly 
increased  cost. 

(4)  A  state  or  local  community  must 
enter  into  an  agreement  authorized  by 
ordinance  or  legally  binding  resolution 
to  take  title  to  and  manage  the  property 
in  a  manner  consistent  with  soimd  land 
managment  use  as  determined  by  the 
Administrator. 

(5)  The  community  must  agree  to 
remove  without  cost  to  the  Federal 
Emergency  Management  Agency 
(FEMA),  by  demolition,  relocation, 
donation  or  sale  any  damaged  structures 
to  which  the  community  accepts  title 
firom  FEMA,  provided  die  Administrator 
may,  when  it  is  in  the  public  interest  to 
do  so,  agree  to  assume  a  part  or  all  of 
the  cost  of  such  removal. 

(c)  Title  to  the  real  property  acquired 
by  FEMA  shall  be  conveyed  to  local 
communities  subject  to  speciflc 
restrictive  covenants,  conditions  and 
agreements  which  will  run  with  the  land 
and  be  binding  on  subsequent 
successors,  grantees  and  assigns.  These 
restrictive  covenants,  conditions  and 
agreements  will  be  recited  in  the  deed  a 
community  receives  from  FEMA  and  the 
community  shall  join  in  the  execution  of 
the  deed. 

(d)  The  general  criteria  flom  which 
speciflc  deed  restrictions  will  be 
developed  may  include,  among  other 
things,  that: 

(1)  the  land  must  be  dedicated  in 
perpetuity  for  open  space  purposes,  or 
such  other  purposes  as  the 
Administrator  may  agree  are  consistent 
with  the  objectives  set  forth  in  §  77.2 
(a)(l-3]  above;  that  the  community  shall 
faithfully  manage  the  land  for  its 
dedicated  purposes;  that  the  community 
shall  not  erect  or  permit  to  be  erected 
and  structures  or  other  improvements  on 
the  land  unless  such  structures  are, 
except  for  restrooms,  open  on  all  sides 
and  functionally  related  to  a  designated 
open  space  use  without  the  prior 


approval  in  writing  of  the  Administrator; 
and  that  the  community  shall  not  permit 
any  use  which  will  create  a  threat  to 
human  life  from  flooding. 

(2)  in  general,  allowable  open  space 
uses  include  parks  for  outdoor 
recreational  activities,  nature  reserves, 
cultivation,  grazing,  camping  (except 
where  adequate  warning  time  is  not 
available  to  allow  evacuation), 
temporary  storage  in  the  open  of 
wheeled  vehicles  which  are  easily 
movable  (except  mobile  homes), 
unimproved  parking  lots,  buffer  zones, 
or  open  space  areas  that  are  part  of 
Plaimed  Unit  Developments  (PUD’s). 
Structures  functionally  related  to  these 
uses  are  open-sided  picnic  and  camping 
facilities,  Idosks  and  refreshment  stands 
or  nonhabitable,  elevated  or 
floodproofed  service  structures 
associated  with  a  marina. 

(3)  The  rights  to  enforce  the  restrictive 
covenants  shall  be  assigned  to  the 
Federal  Insurance  Achi^strator  as 
assignee,  together  with  a  declaration 
that  any  future  violation  of  the 
restrictive  covenants  or  agreements, 
delivered  in  writing  to  the  Chief 
Executive  Officer  within  thirty  (30)  days 
fl'om  the  date  the  Administrator  receives 
actual  notice  of  the  violation,  shall  be 
deemed,  at  the  Administrator’s  option, 
to  cause  a  reversion  of  title  to  FEMA; 
and 

(4)  The  property  shall  be  transferred 
subject  to  zoning  and  building  laws  and 
ordinances;  easements,  agreements, 
reservations,  covenants  and  restriction 
of  record;  any  state  of  facts  an  acciu'ate 
survey  might  show;  encroachments  and 
variations  from  the  record  lines  of 
hedges,  retaining  walls,  sidewalks  and 
fences; 

(e)  Any  structures,  as  described  at 
paragraph  (d)(2)  of  this  section,  and 
built  in  accordance  with  the  deed 
restrictions  shall  be  floodproofed  or 
elevated  to  withstand  the  effects  of  the 
500  year  or  .02  percent  chance  flood. 

(f)  Appraisals  for  the  determination  of 
compensation  for  flood  damaged  real 
property  will  be  undertaken  in 
conformance  with  the  “Uniform 
Appraisal  Standards  for  Federal  Land 
Acquisitions”  published  by  the  Inter¬ 
agency  Land  Acquisition  Conference. 
GPO  (1973).  Appraisals  will  reflect  the 
adjusted  (for  time)  pre-damage  fair 
market  value  (FMV)  of  the  structure  and 
land  to  the  extent  that  this  FMV  may 
have  been  reduced  or  depressed  in  the 
open  market  as  a  result  of  flooding. 
Actual  compensation  of  FMV  will  be 
inclusive  of  any  flood  insurance  claim 
payments  made  or  to  be  made  as  a 
result  of  the  most  recent  flood  event  to 
the  extent  that  repairs  have  not  yet  been 
made. 
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(g)  Agreement  to  sell  real  property  on  •  \ 

the  part  of  owners  will  be  completely 

voluntary.  No  property  owners  will  be 
required  to  sell  their  properties  under 
Section  1362.  # 

(h)  Relocation  assistance  under  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  (42 
U.S.C.  4601  et  seq.)  is  not  available  to 
property  owners  who  sell  their 
properties  under  Section  1362. 

(National  Flood  Insurance  Act  of  1968  , 

(Title  Xlll  of  Housing  and  Urban 

Development  Act  of  1968),  elective  January  ^ 

^28, 1969  (33  FR 17804,  November  28, 1968],  as 
amended;  42  U.S.C.  4001-4128; 

Reorganization  Plan  No.  3  of  1978  (43  FR 
41943)  and  Executive  Order  12127.  dated 
March  31, 1979  (44  FR  19367);  and  delegation 
of  authority  to  Federal  Insurance 
Administrator). 

Issued  at  Washington,  D.C.  July  18, 1980.  ' 

Gloria  M.  Jimenez,  -  ' 

Federal  Insurance  Administrator. 


[FR  Doc.  80-22571  Filed  7-26-80;  8:45  am] 
BILUNG  CODE  6718-03-M 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

GuMeiines  on  Property  Acquisition 
Under  Section  1362 

PART  i-INTRODUCnON 
PART  ll-QENERAL  PROVISIONS 
SUBPART  A— GENERAL 

Sec. 

11.1  Definitions. 

11.2  Description  of  program. 

Subpart  B— EUgibility  Requirements 

11.3  Purpose  of  subpart. 

11.4  Determination  of  eligibility — general. 

11.5  Selection  of  eligible  communities. 

11.6  Community  commitments  upon  which 
negotiation  with  real  property  owners  is 
predicated. 

11.7  Selection  of  eligible  property  owners 
once  the  community  is  fully  qualified 
under  sections  11.4, 5  and  6. 

PART  111— APPRAISAL,  VALUATION  OF 
REAL  PROPERTY  AND  NEGOTIATION 
PROCEDURES 

Sec. 

111.1  Appraisal. 

111.2  Valuation  of  real  property. 

111.3  Negotiation  procedures. 

PART  IV— SETTLEMENT  AND  CLOSING 

Sec. 

IV.l  Settlement  and  closing. 

Part  I— Introduction 

In  creating  the  National  Flood 
Insurance  Act  of  1968,  Congress  stated 
that  “A  program  of  Flood  Insurance  can 
promote  the  public  interest  by  providing 
appropriate  protection  against  the  peril 
of  flood  losses  and  encouraging  sound 
land  use  by  minimizing  the  exposure  of 
property  to  flood  losses  (42  USC  4001, 
see  1302(c)(l}).  In  seeking  to  minimize 
this  exposure,  emphasis  has  previously 
been  directed  toward  measures 
regulating  new  construction  in  flood 
hazard  areas.  Several  provisions, 
however,  address  reduction  of  flood 
losses  to  existing  property. 

One  of  these  provisions.  Section  1362 
of  Pub.  L.  90-448,  as  amended,  provides 
the  Director  of  FEMA  with  the  authority 
to  negotiate  for  the  purchase  and 
subsequent  transfer  to  a  State  or  local 
government  of  damaged  (usually  by 
flood),  improved  real  property  under 
certain  conditions.  Acquisition  of  flood 
damaged  real  property  not  only  reduces 
flood  losses  to  properties  built  prior  to 
the  adoption  of  adequate  flood  plain 
management  measures,  but  it  also 
reduces  future  federal  costs  for  disaster 
relief  and  flood  insurance  subsidies  and 
offers  flood  victims  the  opportunity  to 
break  the  cycle  of  damage  and  costly 
recovery  from  flooding.  Acquisition  of 
such  property  may  be  the  most  efficienL 
economical,  and  perhaps,  the  only 
means  of  reducing  future  flood  damage 
to  certain  existing  buildings. 


Research  performed  for  FIA  between 
1977  and  1979  has  examined  the 
potential  scope  of  a  flooded  property 
purchase  program,  its  costs,  potential 
beneflts,  relationship  to  other  disaster 
related  assistance  programs  and  its 
social,  environmental  and  economic 
impact  on  individuals  and  communities 
("Evaluation  of  Alternative  Means  of 
Implementing  Section  1362  of  the 
National  Flood  Insurance  Act  of  1968,” 
Draft,  March  1980).  This  research  has 
found  that  acquisition  of  certain  flood 
damaged  buildings  can  make  a 
significant  contribution  to  federal  flood 
damage  reduction  policies  and  will 
produce  a  wide  range  of  benefits  when 
compared  to  the  costs  of  the  program.  It 
can  also  be  a  significant  tool  in  helping 
communities  to  implement 
comprehensive  hazard  mitigation 
strategies. 

Inasmuch  as  fiscal  year  1980  is  FIA’s 
initial  year  of  implementation  of  Section 
1362,  the  program  will  be  regarded  as  a 
demonstration  project.  The  procedures 
set  forth  in  these  guidelines  will  provide 
specific  acquisition  criteria,  priorities, 
and  steps  for  program  implementation. 
FIA  will  examine  the  impacts  of 
acquisition  under  a  wide  range  of  social 
and  geographical  conditions. 

FLA  initially  published  Section  1362 
statutory  criteria  in  the  form  of  an 
Interim  Rule. 

Public  comment  will  be  welcomed 
throughout  fiscal  year  1980  to  the  Rule 
and  to  this  Notice  of  Guidelines.  At  the 
end  of  fiscal  year  1980,  on  September  30, 
1980,  based  on  comments  received  and 
evaluation  of  program  impacts,  final 
program  rules  and  regulations  will  be 
proposed. 

As  additional  background  Pub.  L  90- 
448,  the  National  Flood  Insurance  Act  of 
1968,  included,  at  Section  1362,  authority 
for  FIA  to  negotiate  for  the  purchase  of 
flood  damaged  improved  real  property 
under  certain  conditions.  These 
conditions  included  that  structures  be 
located  in  a  flood  risk  area,  be  covered 
by  flood  insurance,  and  be  damaged 
substantially  beyond  repair  while  so 
covered.  The  1977  amendments  to  the 
“National  Flood  Insurance  Program” 
expanded  Section  1362  to  include 
several  new  criteria.  Under  one  criterion 
(Section  1362(a)(3)),  a  property  may  be 
eligible  if  it  has  incurred  significant 
flood  damage  on  not  less  then  three 
privious  occasions  over  a  five  year 
period,  and  on  each  occasion  the  cost  of 
repair,  on  the  average,  constituted  at 
least  25  percent  of  the  value  of  the 
structure.  In  addition  under  1362(b), 
structures  may  be  eligible  for  purchase 
that  have  been  damaged  from  a  single 
casualty  of  any  nature  such  that  a 
statute,  ordinance,  or  regulation 


precludes  its  repair  or  restoration  or 
permits  repair  or  restoration  only  at 
significantly  increased  construction 
cost. 

An  additional  provision  was  added  to 
Section  1362  in  1977  allowing  low 
interest  loans  for  elevating  structures 
located  in  floodways.  Implementation  of 
this  provision.  Section  1362(c),  will  be 
withheld  during  fiscal  year  1980  for 
further  consideration. 

This  program  has  been  determined  not 
to  be  a  major  federal  action  having 
significant  environmental  impact.  This 
finding  is  on  file  with  the  Rules  Docket 
Clerk  for  public  inspection. 

Part  II — General  Provisions 
Subpart  A — General 
Section  II.l  Definitions 

As  used  in  these  guidelines: 

"Administrator”  (same  as  in  44  CFR 
59.1). 

"Actual  Cash  Vo/ue”  means  the 
replacement  cost  of  a  structure  reduced 
by  an  amount  for  depreciation. 

"Building”  (same  as  “structure”). 

"Coastal  High  Hazard  Area"  (same  as 
in  44  CFR  59.1). 

"Community'  (same  as  in  44  CFR 
59.1). 

“Damaged  Substantially  Beyond 
Repair''  means  where  (a)  damages  to  the 
improved  real  property  are  such  that  as 
a  condition  of  repair  as  imposed  by  a 
State  or  local  government,  the  structure 
must  be  elevated  or  floodproofed  to  or 
above  the  lOO-year  flood  elevation,  or 
(b)  damages  to  the  improved  real 
property  equals  or  exceed  50  percent  of 
the  structure's  fair  market  or  actual  cash 
value,  whichever  is  less,  or  (c)  where 
damages  to  the  improved  real  property 
are  such  that  repair  is  physically 
impossible  or  infeasible. 

“Fair  Market  Value"  (FMV)  means 
the  amount  an  owner  would  be  willing, 
but  not  obliged  to  accept,  and  a  buyer 
would  be  willing,  but  not  compelled  to 
pay.  It  is  an  estimate  of  what  is  fair, 
economic,  just  and  equitable  value 
under  normal  local  market  conditions 
and  is  arrived  at  by  a  consideration  of 
prior  sales  of  the  property  being 
acquired,  reasonably  recent  and  not 
forced,  including  sales  occurring  several 
years.before  acquisition.  Absent 
transactions  involving  the  property 
itself,  sales  of  comparable  properties 
conducted  at  arms  length  are  to  be 
considered.  Establishment  of  FMV  by 
other  means  (e.g.,  capitalization  of 
income,  replacemeqt  cost  less 
depreciation)  may  be  resorted  to  should 
there  be  no  basis  for  using  past  sales  of 
the  subject  property  or  comparable 
properties  as  elements  in  arriving  at 
FMV. 
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“FEMA”  means  the  Federal 
Emergency  Management  Agency. 

“FIA”  means  the  Federal  Insurance 
Administration. 

"Flood'  (same  as  in  44  CFR  59.1). 

"Flood  Hazard  Boundary  Map"  (same 
as  in  44  CFR  59.1). 

"Flood  Insurance"  (same  as  in  44  CFR 
59.1). 

"Flood  Insurance  Rate  Map"  (same  as 
in  44  CFR  59.1). 

"Floodproofing"  (same  as  in  44  CFR 
59.1). 

"Flood  Risk  Area"  (same  as  “Special 
Hazard  Area”  in  44  CFR  59.1);  or  other 
subject  to  flooding  as  determined  by  the 
Administrator. 

"Floodway'  (same  as  "Regulatory 
Floodway"  in  44  CFR  §  59.1). 

"Significantly  Increased  Construction 
Cost"  occurs  when  a  specific  State  or 
local  statute,  ordinance,  or  code  requires 
that  improvements  be  made  to  a 
structure  as  a  condition  of  the  repair  of 
damages  sustained,  such  that  the  actual 
cost  of  repair  would  be  greater  by  25 
percent  than  the  cost  which  would  be 
required  for  repair  of  the  damages  only. 

"Sound  Land  Management  and  Use" 
means  the  process  wherein  the 
government  body  responsible  for  land 
use  regulatiqn  in  a  political  jurisdiction 
plans  and  regulates  the  use  of  land 
within  its  jurisdiction  in  order  to 
promote  the  reduction  of  property 
exposure  to  flood  hazards  and  the 
protection  of  environmental  values  of 
flood  plains.  Sound  use  of  land  acquired 
by  FEMA  and  transferred  to  local 
governments  pursuant  to  Section  1362  of 
Pub.  L.  95-126  presupposes  use  for 
primarily  open  space  and  recreational 
purposes  to  minimize  potential  for  any 
future  flood  damage,  with  a  general 
prohibition  of  enclosed  structures  unless 
such  structures  are,  except  for 
restrooms,  open  all  sides  and 
functionally  dependent  for  some  open 
space  use. 

"State"  (same  as  in  44  CFR  59.1). 

"Structure"  means  a  walled  and 
roofed  building,  other  than  a  gas  or 
liquid  storage  tank,  that  is  principally 
above  ground  and  afflxed  to  a 
permanent  site,  as  well  as  a  mobile 
home  on  foundation.  The  term  includes 
a  building  while  in  the  course  of 
construction,  alteration  or  repair,  but 
does  not  include  building  materials  or 
supplies  intended  for  use  in  such 
construction,  alteration  or  repair. 

"100  Year  Flood'  (same  as  "base 
flood"  in  44  CFR  59.1). 

Section  11.2  Description  of  Program 

(a)  Section  1362  provides  FEMA  with 
the  authority  to  acquire  flood-damaged, 
improved  real  property  and  such 
property  damaged  by  other  casualty  for 


transfer  to  a  community  subject  to  a 
number  of  restrictions.  Three  general 
conditions  must  be  met  for  real  property 
to  be  considered  eligible  for  acquisition 
under  Section  1362. 

(1)  The  property  must  be  located  in  a 
flood  risk  area,  as  determined  by  FEMA; 
and 

(2)  The  property  must  be  covered  by 
flood  insurance  under  the  NFIP;  and 

(3)  The  property  must  meet  any  one  of 
the  following  damage  criteria: 

(i)  Property  that  has  been  damaged 
“substantially  beyond  repair  by  flood 
while  covered  under  the  NFIP; 

(ii)  Property  that  has  incurred 
significant  flood  damage  on  not  less 
than  three  previous  occasions  while 
covered  under  the  NFIP  under  a  five 
year  period;  and  on  each  occasion  the 
cost  of  repair,  on  the  average,  was  at 
least  25  percent  of  the  value  of  the 
structure;  or 

(iii)  Property,  while  covered  under  the 
NFIP,  that  has  sustained  damage  from  a 
“single  casualty  of  any  nature"  so  that  a 
statute,  ordinance  or  regulation 
precludes  its  repair  or  restoration  or 
permits  repair  or  restoration  only  at 
significantly  increased  cost. 

(b)  Improved  real  property  will  only 
be  acquired  through  voluntary  sale  and 
not  through  any  eminent  domain  or 
condemnation  proceeding.  Thus,  no 
property  owners  will  be  required  to  sell 
their  properties  under  Section  1362. 
Subsequent  use  will  be  for  open  space 
and  not  for  any  purpose  involving  a 
construction  project. 

(c)  A  community  must  be  willing  to 
accept  title  to  the  acquired  real  property 
for  land  management  and  restrict  its  use 
to  open  space  use  or  similar  purposes. 
The  community  shall  join  in  the 
execution  of  the  deed  which  will  recite 
such  use  restrictions  which  will  run  with 
the  land,  accompanying  the  property  in 
perpetuity,  even  if  title  is  subsequently 
transferred  by  the  community.  Any 
improvements  on  the  real  property  shall 
be  demolished,  transferred  to  the  former 
owner  for  relocation  to  a  site  outside  of 
any  flood  risk  area  or  sold  for  salvage 
value,  as  appropriate  and  agreed  upon 
between  the  community  and  the  federal 
government. 

Subpart  B — ^Eligibility  Requirements 
Section  II.3  Purpose  of  Subpart 

This  subpart  sets  forth  criteria  to  be 
used  in  determining  community  and 
individual  eligibility  for  Section  1362 
acquisitions  and  to  prescribe  the  general 
method  by  which  determinations  of 
eligibility  are  made. 


Section  II.4  Determination  of 
Eligibility — General 

Eligibility  for  community  and  property 
owner  participation  in  a  Section  1362 
acquisition  project,  can  be  established 
through  either  of  two  ways, 

(A)  Community  Initiated 

(1)  Following  a  flood  or  a  single 
casualty  of  any  nature  involving  real 
property  meeting  the  conditions  set  forth 
in  Section  U.2(a)  (1),  (2),  and  (3),  a 
community  upon  review  of  the  published 
criteria  may  initiate  the  process  of 
establishing  eligibility  by  writing  to  the 
Federal  Insurance  Administrator  and 
identifying  (i)  the  specific  structures  and 
locations  of  structures  considered  to  be 
eligible  for  acquisition  and  (ii)  the 
community  and  individual  eligibility 
criteria  under  which  these  structures  are 
believed  to  qualify.  The  Administrator, 
after  consultation  with  the  FEMA 
Regional  Director,  will  respond  to 
individual  community  requests  as 
promptly  as  is  reasonably  possible  by 
indicating  whether  or  not  the  case(s) 
identified  meet  the  eligibility  criteria, 
priorities  and  budget  constraints  of  the 
Section  1362  program.  This  will 
constitute  only  a  preliminary  notice  of  ' 
interest  and  will  be  accompanied  by  a 
written  inquiry,  for  response  by  the 
community,  leading  to  a  determination 
of  whether  the  community  is  eligible 
pursuant  to  Section  II.5  hereof. 

(2)  Property  owners  interested  in  sale 
of  their  real  property  under  Section  1362 
should  contact  their  community  directly. 
Inquiries  to  FIA  from  individuals  will  be 
referred  to  their  community  by  FIA 
along  with  an  offer  to  investigate  the 
potential  for  initiating  an  acquisition 
project. 

(B)  FIA  Initiated 

(1)  Following  a  flood  or  single 
casualty  of  any  nature  involving  real 
property  meeting  the  conditions  set  forth 
in  Section  11.2(a)  (1),  (2)  and  (3),  the 
Administrator,  upon  recommendation 
from  FEMA  headquarters  or  field  staff 
and  after  consultation  with  the  Regional 
Director,  will  identify  communities  in 
which  acquisition  under  Section  1362 
may  be  a  feasible  contribution  to  a 
community’s  comprehensive  hazard 
mitigation  strategy.  In  such  cases,  FIA 
staff  and  FEMA  regional  offlee  staff  will 
develop  preliminary  information  (i)  of 
the  eligibility  of  the  community  pursuant 
to  Sections  11,4  and  5  and  (ii)  of 
structures  for  acquisition. 

(2)  Upon  receipt  of  eligibility 
documentation,  if  a  determination  is 
made  by  the  Administrator  that  a 
community  and  specific  case(s)  meet  the 
criteria,  priorities  and  budget 
constraints  of  the  Section  1362  program, 
the  Administrator  will,  after 
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consultation  with  the  Regional  Director, 
notify  the  Qiief  Executive  Officer  of  the 
community  in  writing  of  its  potential 
eligibility  for  a  Section  1362  project  and 
explain  the  requirements,  specific 
acquisition  opportunities,  and  the 
process  for  participating  in  a  project.  A 
meeting  with  community  officials  will  be 
scheduled  to  discuss  the  program 
further. 

(C)  Following  eligibility  identiHcation 
pursuant  to  Sections  II.4  emd  5,  the 
decision-making  processes  and  public 
notice  procedures  of  44  CFR  Part  9  shall 
be  commenced  and  public  meetings  may 
be  held  in  the  commimity  between 
FEMA  staff  and  community  officials  and 
property  owners  to  discuss  further  the 
details  of  the  acquisition  program. 

Section  II.5  Selection  of  Eligible 
Communities 

Communities,  which  express,  in 
writing,  a  willingness  to  remove,  by 
demolition,  relocation,  donation  or  sale, 
damaged  structures  in  respect  to  which 
the  community  accepts  title  from  FEMA, 
will  be  selected  for  participation  in 
Section  1362  acquisition  initiatives  on 
the  basis  of  a  series  of  factors.  These 
factors  will  be  used  by  the 
Administrator  on  recommendations 
submitted  by  FIA  staff  or  by  FEMA  field 
staff  and  information  submitted  by  the 
community  in  determining  whether 
acquisition  of  real  property  in  a  given 
community  will  be  in  ffie  public  interest 
as  required  by  Section  1362.  These 
factors  include,  but  are  not  limited  to, 
situations  in  which: 

(a)  The  permanent  removal  of  flooded 
buildings  in  a  community  will  contribute 
to  the  achievement  of  existing,  on-going 
programs  for  the  permanent  evacuation 
of  flood  plains  (provided  that  the 
Section  1362  program  fulfills  a  unique 
need  not  addressed  in  the  on-going 
program  nor  not  duplicative  of  existing 
funding). 

(b)  Acquisition  will  contribute  to  the 
achievement  of  multiple  goals  of 
community  development  in  addition  to 
hazard  mitigation,  including,  but  not 
limited  to,  environmental  enhancement, 
open  space,  recreation,  urban  renewal, 
or  some  other  public  purpose. 

(c)  The  acquisition  and  removal  of 
flood-prone  structures  will  have  an 
economic  benefit,  in  terms  of 
elimination  of  future  flood  insurance 
claims,  avoidance  of  future  damage  and 
reduction  of  future  local,  state  and 
federal  disaster  relief  costs,  avoidance 
of  business  interruption  and  reduction  in 
exposure  to  loss  of  life.  This  criterion 
will  favor  structures  located  in 
floodways,  velocity  zones  and  other 
flood  risk  zones  of  high  flood  loss 
potential. 


(d)  The  distribution  of  properties 
eligible  for  acquisition  under  Section 
1362,  or  the  distr  button  of  these  eligible 
properties  combined  with  those 
properties  that  can  be  acquired  and 
removed  through  programs  that  are 
readily  available  from  sources  other 
than  FIA,  wiU  result  in  a  pattern  of 
properties  which  lends  itself  to  a  logical 
and  desirable  reuse  function. 

(e)  Alternatives  to  acquisition  under 
Section  1362  have  been  investigated  and 
found  to  be  less  effective  than  Section 
1362  acquisition  in  meeting  flood  plain 
management  and  hazard  mitigation 
goals.  These  alternatives  could  include, 
but  are  not  limited  to,  acquisition 
programs  and  permanent  relocation 
programs  of  local,  state  or  other  federal 
agencies;  floodproofing;  or  structural 
flood  protection. 

(f)  Communities  have  undergone  a 
planning  process  and  found  acquisition 
and  relocation  of  structures  to  be  the 
most  desirable  alternative  in  terms  of 
cost,  degree  of  flood  protection 
achieved,  environmental  enhancement 
and  other  factors. 

(g)  Communities  have  demonstrated 
or  agree  to  pursue  an  active  program  of 
sound  flood  plain  management  which 
exceeds  the  minimum  requirements  of 
the  National  Flood  Insurance  Program. 

(h)  The  communities  can  actively 
participate  in  the  plaiming  and 
implementation  phases  of  the  Section 
1362  program  through  the  provision  of 
either  financial  or  staff  resources. 

Communities  are  not  required  to  meet 
all  or  even  certain  of  these  factors. 
Community  eligibility  and  priorities 
among  communities  for  Section  1362 
assistance  will  be  determined  by  the 
Administrator  on  the  basis  of  the  extent 
to  which  these  factors  are  achieved  as 
well  as  the  number  of  factors  achieved. 
The  Administrator  will  notify  the  Chief 
Executive  Officer  (CEO)  in  writing  of 
any  community  selection  determination 
made  pursuant  to  this  section. 

Section  II.6  Community  Commitments 
Upon  Which  Negotiations  With  Real 
Property  Owner(s)  is  Predicated 

Once  a  community  has  been 
determined  by  the  Administrator  to  be 
eligible  for  Section  1362  acquisitions,  the 
following  requirements  must  be  met  by 
the  community  before  FIA  will  order  a 
property  appraisal  and  commence 
negotiations  leading  to  a  contract  with  a 
property  owner  for  the  purchase  of  the 
flood  damaged  real  property  and 
subsequent  transfer  of  title  to  the 
community: 

(a)  The  commimity  must  be 
participating  in  the  Emergency  or 
Regular  phase  of  the  NFIP  by  having  in 
force  legally  adopted  ordinances. 


regulations,  or  statutes  meeting  the 
applicable  requirements  of  S  60.3  of  44 
Cro  Part  60  and  by  adequately 
enforcing  such  land  use  measures. 

Note. — FEMA  field  staff  are  responsible  for 
advising  the  Administrator  of  the  adequacy 
of  a  Commimity's  program  for  meeting  the 
requirements  of  the  NFIP.  A  community  is  not 
considered  to  be  participating  satisfactorily  if 
a  general  pattern  of  violation  of  the  NFIP 
regulations  by  the  commimity,  including 
regulations  concerning  elevation, 
floodproofing,  placement  in  identified 
floodways,  or  variances  under  §§  60.3  (b),  (c), 
(d),  and  (e)  of  44  CFR  Part  60,  exists  in  the 
community  and  there  is  no  clear  evidence 
that  the  community  has  corrected,  prior  to  the 
event  triggering  eligibility,  its  past  practices 
of  non-compliance  and/or  improper  or  unsafe 
issuing  of  variances. 

(b)  The  community,  if  in  the 
Emergency  Phase  of  the  NFIP,  must 
agree  to  enforce  elevation  and 
floodproofing  standards  for  new 
construction  and  substantial 
improvements  in  flood  risk  areas  as 
required  under  §  60.3(b)3  and  4  of  44 
CFR  Part  60  and  maintain  on  file  first 
floor  elevation  information  as  required 
under  §  60.3(b)5  of  44  CFR  Part  60. 

Note. — Where  base  flood  elevation  data  is 
not  available  from  any  existing  source,  the 
FEMA  field  staff  should  determine,  based 
upon  the  potential  for  future  development  in 
the  community,  whether  base  flood  data 
should  be  required  as  a  condition  for  the 
community’s  participation  in  the  Section  1362 
program.  If  it  is  likely  that  the  future 
development  potential  will  be  significant,  the 
community  should  be  required  to  generate 
base  flood  data  or  adopt  an  ordinance 
restricting  development  in  the  flood  plain. 

(c)  The  conununity  must  submit  to  the 
Administrator  a  proposal  for  the  use  of 
acquired  land  including,  among  other 
things,  assurances  that  land  transferred 
to  the  community  will  be  managed  in  a 
manner  consistent  with  soimd  land 
management  and  use.  FEMA  will  assist 
in  preparation  of  a  land  reuse  proposal 
where  requested  and  the  Administrator 
will  accept  or  reject  any  submitted 
proposal  within  seven  (7)  days  of  its 
receipt  by  the  Administrator. 

(d)  Upon  acceptance  by  the 
Administrator  of  a  community’s  land 
reuse  proposal,  the  community  must 
enter  into  an  Agreement  with  FEMA  for 
the  conveyance  by  FEMA  to  the 
community  of  title  to  the  subject  real 
property  acquired  by  FEMA  as  a  result 
of  the  Section  1362  acquisition.  The 
terms  of  this  Agreement  shall  include, 
but  not  be  limited  to,  the  following 
provisions: 

(1)  The  legal  description  of  the 
property  to  which  the  local  govermnent 
agrees  to  accept  title; 

(2)  That  delivery  of  the  deed,  which, 
usually,  shall  be  a  general  or  special 
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warranty  deed,  as  appropriate,  shall  be 
accepted  by  the  community  immediately 
after  and  at  the  same  closing  or 
settlement  at  which  FEMA  takes  title 
from  the  property  owner  (a 
“simultaneous”  closing); 

(3)  That  the  community  shall  join  in 
the  execution  of  the  deed  and  provide 
written  assurance  in  the  form  of  a 
certiHed  copy  of  a  resolution  or  similar 
instrument  that  the  offrcial  signing  the 
deed  has  the  authority  to  do  so,  which 
deed  shall  include,  among  other  things, 
the  following  provision; 

(i)  Title  to  the  real  property  shall  be 
subject  to  specific  restrictive  covenants 
that  the  land  is  dedicated  in  perpetuity 
for  open  space  purposes,  that  the 
community  shall  faithfully  manage  the 
land  for  its  dedicated  open  space 
purposes,  for  public  use,  and  that  the 
community  shall  not  erect  or  permit  to 
be  erected  any  structures  or  other 
improvements  on  the  land,  unless  such 
structures  are,  except  for  restrooms, 
open  on  all  sides  and  functionally  relate 
to  some  open  space  use,  all  of  the 
foregoing  restrictive  covenants  and 
agreements  to  run  with  the  land  and  be 
binding  on  subsequent  successors, 
grantees  or  assigns; 

(ii)  An  assignment  to  FEMA,  as 
assignee,  of  the  conununity’s  rights  to 
enforce  the  restrictive  covenants 
together  with  a  declaration  that  any 
future  violation  of  the  restrictive 
covenants  or  agreements,  at  FEMA's 
option,  in  writing  to  be  delivered  to  the 
community’s  Chief  Executive  Offrcer 
within  thirty  (30)  days  from  the  date  the 
Administrator  receives  actual  notice  of 
the  violation,  shall  be  deemed  at  the 
Administrator’s  option  to  cause  a 
reversion  of  title  to  FEMA; 

(iii)  That  the  property  is  transferred 
subject  to  zoning  and  building  laws  and 
ordinances;  easements,  agreements, 
reservations,  covenants  and  restrictions 
of  record;  any  state  of  facts  an  accurate 
survey  might  show;  encroachments  and 
variations  from  the  record  lines  of 
hedges,  retaining  walls,  sidewalks  and 
fences. 

(4)  An  agreement  that  the  community 
will  remove  without  cost  to  FEMA, 
unless  the  Administrator  agrees  in 
furtherance  of  the  public  interest  to 
assume  part  or  all  of  such  cost,  all 
improvements  and  debris,  including  any 
concrete  slabs  or  foundations,  from  the 
land  and  restore  the  site  to  its  natural 
environment  within  ninety  (90)  days 
from  delivery  of  the  deed  by  either: 

(A)  Demolition,  in  the  event  FEMA 
enters  into  a  contract  for  the  purchase  of 
the  real  property  from  the  property 
owner  under  which  the  consideration  for 
the  sale  is  the  fair  market  value  of  the 
real  property  with  no  allowance  being 


.  made  for  a  deduction  from  the  purchase 
price  of  the  salvage  value  of  any 
remaining  improvements;  or 

(B)  Public  sale  of  the  improvement(s) 
for  salvage  value,  in  the  event  FEMA 
enters  into  a  contract  for  the  purchase  of 
the  real  property  from  the  property 
owner  under  which  the  consideration  for 
the  sale  is  the  fair  market  value  of  the 
real  property  with  no  allowance  being 
made  for  the  deduction  from  the 
purchase  price  of  the  salvage  value  of 
any  remaining  improvements;  or 

(C)  Transfer  by  donation  of  the 
improvement(s)  to  the  original  owner  for 
relocation  to  land  outside  of  any  flood 
risk  area,  in  the  event  FEMA  enters  into 
a  contract  for  the  piuxhase  of  the  real 
property  from  the  property  owner  under 
which  the  consideration  for  the  sale  is 
the  fair  market  value  of  the  real  property 
less  a  deduction  from  the  purchase  price 
of  the  salvage  value  of  any  remaining 
improvements. 

(5)  An  agreement  that,  should  the 
community  remove  any  improvement(s) 
from  the  land  pursuant  to  (4)(A)  or 
(4)(B),  above,  any  proceeds  resulting 
from  such  removal,  after  deducting  the 
reasonable  costs  of  conducting  such 
removal,  shall  be  returned  to  FEMA; 

(6)  An  agreement  that  the  provisions 
of  (4)  and  (5),  above,  shall  survive 
delivery  of  the  deed; 

(7)  All  agreement  that  the  community 
will  assume  responsibility  for  any  legal, 
administrative,  or  other  expenses  that 
may  be  incurred  as  a  result  of  the 
transfer  and  that  any  taxes,  general  and 
special  assessments,  sewer  rents,  water 
charges,  utility  charges  and  similar 
expenses  are  not  to  be  apportioned 
between  the  parties  but  are  to  be 
assumed  by  die  community;  ' 

(8)  An  agreement  that  the 
requirements  and  procedures  to  be 
adhered  to  under  the  Section  1362 
program  are  understand  and  will  be 
complied  with  by  the  community; 

(9)  That  the  property  is  to  be 
conveyed  in  an  “as  is”  condition  with  no 
representations  having  been  made  by 
FEMA  as  to  the  condition  of  the 
property; 

(10)  That  FEMA  is  not  responsible  for 
compliance  with  any  notes  or  notices  of 
violations  of  law  or  municipal 
ordinances,  orders  or  requirements, 
issued  by  any  governmental  body 
having  jurisdiction,  against  or  affecting 
the  premises; 

(11)  That  the  deed  shall  convey  to  the 
community  fee  simple  title; 

(12)  That  FEMA  shall  convey  and  the 
community  shall  accept  marketable  title 
(except  as  otherwise  provided  in  the 
Agreement),  that  expenses  of  title 
examination,  survey  and  related  costs 
shall  be  borne  by  the  community  and,  if 


the  community  shall  assert  objections  to 
the  marketability  of  title  (other  than 
matters  to  which  title  is  made  subject  in 
the  Agreement),  FEMA  shall  be  entitled 
to  a  reasonable  adjournment  to  remove 
such  objections  but  shall  not  be  obliged 
to  bring  any  action  or  proceeding  or  to 
incur  any  expense  in  order  to  render 
title  marketable.  In  the  event  such 
objections  cannot  be  removed  all  rights 
and  liabilities  of  the  parties  shall  cease 
under  the  Agreement,  unless  the 
community  elects  to  accept  such  title  as 
FEMA  is  able  to  convey; 

(13)  That  all  State  and  local  revenue, 
and  documentary  stamps^  grantor’s  or 
grantee's  realty  transfer  taxes,  recording 
charges  and  legal  fees,  closing  costs, 
and  similar  expenses  shall  be  borne  by 
the  community; 

(14)  That  FEMA  makes  no 
representations  as  to  the  kind,  number, 
condition  and  title  to  any  fixtures  and 
articles  of  personal  property  attached  or 
appurtenant  to  or  used  in  connection 
with  the  property; 

(15) That  the  Agreement  may  not  be 
modified  or  assigned  by  the  community 
without  the  prior  written  consent  of 
FEMA; 

(16)  That  risk  of  loss  or  damage  to  the 
improved  real  property  from  fire,  natural 
or  other  casualty  of  any  kind  shall  be 
borne  by  the  community  after  delivery 
of  the  deed  from  FEMA. 

(17)  That  there  shall  be  annexed  to  the 
Agreement  and  incorporated  by 
reference  therein,  a  resolution  or  similar 
instrument  by  the  governing  body  of  the 
community  authorizing  the  official(s) 
executing  the  Agreement  to  enter  into 
the  Agreement  on  behalf  of  the 
community  and  citing  the  appropriate 
local  law  under  which  the  transaction  is 
authorized;  « 

(18)  That  the  Agreement  is  subject  to 
and  conditioned  upon  the  ability  of 
FEMA  to  acquire  the  real  property  and 
should  FEMA’s  contract  vendor  fail,  for 
any  reason,  to  deliver  title,  as  provided 
for  in  the  contract  for  the  sale  of  the  real 
property  to  FEMA,  all  rights  and 
obligations  of  the  parties  shall  cease; 
and 

(19)  The  community  must  certify  to  the 
Administrator  that  no  duplication  of 
Federal  benefits  will  knowingly  occur  in 
any  Section  1362  assistance  being 
requested. 

(20)  Any  other  matters  that  may  be 
agreed  to  by  the  community  and  the 
Administrator  for  conveyance  of  title. 

Section  II.7  Selection  of  Eligible 
Property  Owners  Once  the  Community 
is  Fully  Qualified  Under  Sections  II. 4,  5, 
and  6 

(a)  The  following  minimum  criteria 
shall  be  met  in  order  for  a  specific 
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improved  real  property  to  qualify  as  an 
eligible  property  under  the  statutory 
requirements  of  Section  1362: 

(1)  The  property  must  qualify  under 
the  conditions  set  forth  in  Section  11.2, 
above; 

(2)  There  must  be  economic  benefit,  in 
terms  of  reduction  of  flood  insurance 
claim  payments,  avoidance  of  future 
damage  and  reduction  of  future  local, 
state  and  federal  disaster  relief  costs,  to 
be  gained  through  acquisition  of  the 
property.  In  general  in  the  following 
situations,  properties  will,  if  otherwise 
eligible,  receive  preferential 
consideration  for  acquisition: 

(i)  Structures  located  in  an  identified 
floodway  as  established  on  FIA’s  Flood 
Insurance  Rate  Map  (FIRM),  or  which 
are  determined  through  FIA’s  analysis  to 
be  located  in  a  floodway  area: 

(ii)  Structures  located  in  an  identified 
Velocity  zone  (V-zone)  or  which  are 
determined  through  FIA’s  analysis  to  be 
located  in  a  Velocity  zone;  and 

(iii)  Structures  meeting  the  statutory 
eligibility  requirements  which  have  an 
established  history  of  repetitive  flooding 
in  excess  of  the  statutory  criteria  or 
which  on  the  basis  of  available  or 
developed  flood  frequency  and  depth- 
damage  data  can  be  shown  to  have  a 
high  probability  for  meeting  the 
statutory  requirements  for  repetitive 
flooding,  or  have  a  high  probability  of 
incurring  future  damage,  the  cost  for 
repair  of  which  exceed  the  anticipated 
costs  of  acquisition. 

(3)  The  anticipated  contribution  that 
the  acquisition  may  have  toward  the 
achievement  of  existing,  on-going 
programs  in  the  community  for 
permanent  excavation  of  fiood  plains, 
and  the  extent  to  which  the  intended 
land  reuse  of  the  property  provides 
benefits  to  the  public. 

(b)  In  addition,  priority  will  be  given 
to  eligible  property  owners  who  agree  to 
limit  FEMA’s  actual  program  cost  by 
substituting  benefits  available  from 
other  government  and  non-govemment 
loan  and  disaster  relief  programs  for 
benefits  available  under  this  program. 

(c)  Once  the  property  qualifies  under 
(a),  above,  the  feasibility  of  using 
practicable  alternatives  to  acquisition 
under  Section  1362  will  be  considered, 
including  but  not  limited  to  acquisition 
and  permanent  relocation  by  local,  state 
or  other  federal  sources,  floodproofing; 
or  structural  flood  protection, 

(d)  Assuming  practicable  alternatives 
to  acquisition  under  (b),  above,  do  not 
exist  and  the  property  qualifies  under 
(a),  above,  the  Administrator  shall, 
assuming  Section  1362  budget 
constraints  do  not  preclude  acquisition, 
determine  the  property  under 
consideration  to  be  eligible  for 


acquisition  by  requesting  the  property 
owner  to  execute  a  written  Request  for 
Appraisal,  which  must  be  filed,  together 
with  a  copy  of  the  recorded  deed  under 
which  the  owner  took  title,  with  the 
Administrator  within  60  days  from  the 
date  of  the  Administrator's  request  that 
the  Request  for  Appraisal  be  filed, 
unless  the  time  for  filing  is,  at  the  sole 
discretion  of  the  Administrator, 
extended  and  which  must  contain  the 
following  provisions: 

(1)  An  expression  of  the  owner’s 
willingness  to  enter  into  negotiations  for 
the  sale  of  the  real  property; 

(2)  Permission  by  the  owner  for  an 
appraiserjs)  appointed  by  FEMA,  at 
FEMA’s  expense,  to  enter  in  and  upon 
the  real  property  to  conduct  the 
appraisal  during  normal  working  hours 
on  forty-eight  (48)  hours  written  notice 
to  the  owner. 

(3)  An  acknowledgement  that  the 
benefits,  requirements  and  procedures 
of  the  program  have  been  explained  and 
understood  and  that  any  relocation  of 
the  improvement(s)  on  the  property  shall 
be  to  land  outside  of  any  flood  risk  zone; 

(4)  An  acknowledgement  that  FEMA 
may  refuse  to  complete  the  property 
purchase,  if  marketable  title  cannot  be 
delivered  to  the  United  States 
Government,  if  the  local  or  state 
government  does  not,  for  any  reason, 
accept  title  from  FEMA,  or  if  other 
criteria  set  forth  in  these  guidelines 
cannot  be  met; 

(5)  An  acknowledgement  that  the 
purchase  price  to  be  offered  in  any 
negotiation  will  consist  of  the 
predamaged  appraised  fair  market  value 
less  any  salvage  if  the  community  is  to 
return  the  structure  to  the  owner  and 
any  insurance  claims  paid  or  to  be  paid 
as  a  result  of  any  flooding  event  which 
caused  the  damage  and  which  is  used  to 
establish  eligibility  under  this  section, 
and  that  no  other  costs  incurred  by  the 
seller  as  a  result  of  acquisition  under 
this  section  are  compensable; 

(6)  The  assurance  that  a  valid  fiood 
insurance  policy  purchased  under  the 
National  Flood  Insurance  Program  was 
in  force  the  time  of  the  eventfs]  which 
initiated  eligibility  for  acquisition  under 
this  section,  together  with  a  recitation  of 
the  policy  number  and  expiration  date: 

(7)  An  agreement  to  cooperate  in 
every  way  reasonable  in  the  appraisal 
and  any  title  search  to  be  undertaken  by 
FEMA: 

(8)  An  acknowledgement  that  the 
Request  for  Appraisal  does  not 
constitute  a  commitment  to  sell; 

(9)  An  acknowledgement  that,  where 
the  cost  to  the  Federal  government  for 
purchase  of  the  land  is  deemed 
unreasonable  and  not  in  the  public 
interest  due  to  the  extraordinary  lot 


sizes,  or  because  of  high  land  costs,  the 
Administrator  may  offer  to  purchase 
only  part  of  the  lot  to  reduce  the  direct 
cost  to  the  government  on  condition  that 
the  property  owner  enter  a  restrictive 
covenant  upon  the  land  records,  as  to 
the  land  not  purchased,  restricting  its 
uses  consistent  with  such  sound  land 
management  and  use  purposes  as  may 
be  agreed  upon  by  the  Administrator, 

(10)  An  agreement  that  the  property 
owner  must  include  a  duplicate  original 
copy  of  either  cm  Option  or  a  Contract  to 
purchase  new  land  site  outside  of  the 
flood  risk  area  upon  which  any 
improvement(s)  transferred  to  the 
property  owner  by  the  community  is  to 
be  located  before  FEMA  can  proceed 
with  the  purchase  process  by  executing 
an  Acceptance  of  Ae  Offer  to  Sell  Real 
Property  pursuant  to  Section  111.3(d) 
below.  Relocation  to  the  new  site  must 
be  accomplished  in  conformance  with 
all  state  and  local  codes  and  ordinances. 
All  aspects  of  any  physical  relocation  of 
an  improvement(s]  transferred  back  to 
the  property  owner  to  the  community, 
including  obtaining  estimates  and 
securing  contracts  for  property  removal, 
locating  and  purchasing  the  new 
property  site  and  other  relocation  costs, 
are  the  sole  responsibility  of  the 
property  owner.  The  Administrator  may, 
at  her  sole  discretion,  modify  the 
requirements  of  this  paragraph  (c](10]  to 
accommodate  the  reasonable  needs  of  a 
particular  acquisition  project. 

Part  III — Appraisal,  Valuation  of  Real 
Property  and  Negotiation  Procedures 

Section  III.l  Appraisal 

(a)  Following  receipt  by  the 
Administrator  of  the  property  owner’s 
“Request  for  Appraisal,’’  FEMA  will 
assign  an  appraiser  to  collect  evidence 
of  the  probable  fair  market  value  (FMV) 
of  the  real  property  with  which  the 
Administrator  can  establish  an  amount 
which  the  Administrator  believes  to  be  a 
just  reflection  of  the  FMV  and  which 
can  be  used  as  a  basis  for  negotiation. 
Detailed  instructions  will  be  provided  to 
the  appraiser  so  that  the  appraisal  will 
be  performed  according  to  the  standards 
for  conducting  appraisals  contained  in 
the  Uniform  Appraisal  Standards  for 
Federal  Land  Acquisitions,  published  by 
the  Interagency  Land  Acquisition 
Conference  to  the  extent  that  such 
standards  are  consistent  with  the  NFIP 
and  the  state  law  in  the  state  in  which 
the  appraisal  is  being  performed. 

(b)  The  appraisal  will  be  conducted 
by  qualified  appraisers  as  determined 
by  FEMA  to  be  familiar  with  the 
community  and  experienced  with 
performing  appraisals  for  federal 
government  acquisition  programs. 
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(c)  The  appraisal  shall  provide 
evidence  of  the  fair  market  value  of  the 
land  and  improvements,  following  the 
standards  set  forth  in  (a),  above,  for  the 
property  in  its  condition,  to  the  extent 
that  it  can  be  determined,  prior  to  the 
occurrence  of  the  flooding  or  other 
casualty  event  which  initiated 
consideration  of  eligibility  for 
acquisition  under  Section  1362. 

(d)  During  the  course  of  the 
appraiser’s  personal  inspection  of  a 
property  being  appraised,  the  appraiser 
is  required  to  see  or  talk  personally  to 
the  owner,  or  in  the  owner’s  absence  his 
agent  or  representative.  In  addition,  the 
owner  must  be  given  an  opportunity  to 
accompany  the  appraiser  during  any 
inspection  of  the  property. 

(e)  Appraisal  reports  must  contain 
sufficirat  documentation,  including 
veification  of  past  sales  of  the  property 
and  sales  of  comparable  properties 
supporting  valuation  data  and  the 
appraiser’s  analysis  of  that  data,  to 
demonstrate  the  correctness  of  the 
appraiser’s  opinions  of  FMV. 

Section  ni.2  Valuation  of  Real 
Property 

(a)  Following  receipt  by  the 
Administrator  of  the  Appraiser’s  reports 
and  recommendations,  the  evidence  of 
property  value  shall  be  duly  considered 
and  the  FMV  of  the  real  property  shall 
be  established  by  the  Administrator 
based  on  the  order  of  evidence 
evaluation  provided  below; 

(1)  Prior  sales  of  the  property  being 
acquired,  reasonably  recent  (within 
several  years]  and  between  willing 
buyers  and  sellers,  shall  first  be 
considered. 

(2)  If  FMV  cannot  be  fairly 
established  using  (1),  above,  sales  of 
comparable  properties  in  the  area, 
reasonably  recent  (within  several  years) 
and  between  willing  buyers  and  sellers, 
shall  be  considered. 

(3)  If  FMV  cannot  be  established  using 

(1)  or  (2),  above,  and  the  property  is 
income  producing,  capitalization  of 
income  produced  by  ^e  property  shall 
be  considered. 

(4)  If  FMV  cannot  be  established  using 
(1),  (2),  or  (3),  above,  reproduction  cost 
of  the  property  less  depreciation  shall 
be  considered. 

Section  III.3  Negotiation  Procedures 

(a)  Once  the  Administrator  has 
established  the  FMV  for  the  property, 
the  owner  will  be  furnished  with: 

(1)  A  Statement  of  Determination  of 
Compensation  to  be  offered  for  the 
property  which  will  include: 

(i)  A  description  and  location 
identification  of  the  real  property  and 
the  interest  therein  to  be  acquir^ 


(ii)  An  inventory  identifying  the 
buildings,  structures,  fixtures,  and  other 
improvements,  including  appurtenant 
removal  buildings  and  equipment,  which 
were  considered  in  establishing  the 
FMV  of  the  real  property: 

(iii)  A  statement  that  the  established 
FMV  is  the  full  amount  believed  by  the 
Administrator  to  be  the  fair  market 
value  of  the  property  as  determined  by 
the  appraisals,  less  any  flood  insurance 
claim  amount  paid  or  to  be  made  and,  if 
appropriate,  less  salvage  value; 

(iv)  A  statement  indicating  that  the 
compensation  disregards  any  increase 
or  decrease  in  the  fair  market  value  of 
the  property  caused  by  the  project  for 
which  the  property  is  being  acquired, 
noting  that  the  compensation  is  based 
upon  value  of  the  property  determined, 
to  the  extent  possible,  as  it  was  prior  to 
the  flooding  or  other  casualty  used  as  a 
basis  for  acquisition;  and 

(v)  An  explanation  of  the  principal 
ap>praisal  techniques  used  in  appraising 
the  real  property. 

(2)  An  “Offer  to  Sell  Real  Property’’  to 
F^IA  which  is  an  offer  on  the  part  of 
the  homeowner  to  sell  the  improved  real 
property  to  FEMA  for  the  FNW 
established  by  the  Administrator. 

(b)  Upon  receipt  of  the  Offer  to  Sell 
Real  Property  and  the  Statement  of 
Determination  of  Compensation,  the 
property  owner  will  have  three  options: 
(a)  make  an  ofier  to  sell  for  the 
established  FMV;  (b)  reject  the  FMV;  or 

(c)  request  a  second  appraisal  while 
remaining  willing  to  sell,  all  as  follows: 

(1)  Acceptance  of  FMV.  If  the  property 
owner(s)  wishes  to  sell  the  real  property 
for  the  established  FMV,  the  property 
owner(s]  will  sign  the  Offer  to  Sell  Real 
Property  in  duplicate  and  return  it  to  the 
Administrator  who  will  cause  one  copy 
to  be  executed  and  returned  to  the 
property  owner  and  order  a  title  search. 
Upcm  receipt  of  a  title  report,  binder  or 
abstract,  as  appropriate,  which 
establishes  to  ^e  satisfaction  of  the 
Administrator,  upon  receipt  of  a 
satisfactory  preliminary  title  opinion 
from  the  Department  of  Justice,  that  title 
is  marketable,  the  transaction  may 
proceed  to  closing. 

(2)  Rejection  of  FMV.  If  the  FMV  is 
rejected  by  the  property  owner  without 
the  intention  to  continue  negotiation,  the 
acquisition  process  for  that  particular 
property  is  terminated. 

(3)  Contest  of  FMV.  If  the  property 
owner(s)  still  desires  to  sell  his  or  her 
property  following  receipt  of  the  initially 
established  FMV.  but  feels  that  the  FMV 
does  not  adequately  reflect  the  fair 
market  value  of  the  property,  the  FMV 
may  be  contested.  To  contest  the  FMV, 
the  property  owner,  at  this  or  her  own 
expense,  must  retain  a  qualified 


appraiser  acceptable  to  the 
Administrator,  and  have  a  second 
appraisal  performed.  This  appraisal 
must  be  performed  within  two  weeks  of 
receipt  by  the  property  owner  of  the 
Offer  to  Sell  Real  Property.  If  it  is  not, 
the  process  will  be  terminated  in 
accordance  with  (2),  above.  Upon 
completion  of  the  second  appraisal,  the 
property  owner  may  either  accept  as 
reasonable  the  Administrator’s 
established  FMV,  or  forward  the  second 
appraisal  to  the  Administrator  for 
review.  The  Administrator  may  accept, 
reject  or  modify  the  second  FMV 
appraisal  and  may  revise  the  Offer  to 
Sell  Real  Property  in  accordance  with 
any  modification  by  mailing  an 
amended  Offer  to  Sell  Real  Property  to 
the  property  owner,  along  with  an 
amended  Statement  of  Determination. 
Upon  receipt  of  the  amended  documents 
the  property  owner  at  this  point,  or  at 
any  other  point  in  the  appraisal  process, 
may  either  execute  the  original  or 
amended  Offer  to  Sell  Real  Property, 
mailing  the  offer  to  the  Administrator,  or 
terminate  the  transaction. 

(c)  Aside  fi*om  the  process  described 
in  this  Section,  there  is  no  other  basis 
for  negotiation  of  the  amount  of  the 
FMV. 

(d)  Upon  execution  of  any  initial  or 
amended  Offer  to  Sell  Real  Property,  the 
property  owner(s]  shall  return  this 
executory  purchase  contract  to  the 
Administrator  in  duplicate,  upon  receipt 
of  which  the  Administrator  shall 
execute  the  instrument  and  return  a 
duplicate  original  executed  contract  to 
the  property  owner(s).  A  title  search 
shall  then  be  ordered  by  the 
Administrator,  preparatory  to  fixing  a 
date  for  the  transfer  of  title. 

(e)  Contract  vendors  executing  an 
Offer  to  Sell  Real  Property  in  a 
representative  capacity  shall  so  indicate 
and  provide,  by  separate  document, 
evidence  of  the  authority  under  which 
the  instrument  is  executed.  For  example, 
if  the  Offer  to  Sell  Real  Property  is 
executed  by  a  corporation,  it  must  be 
executed  in  the  full  and  correct  name  of 
the  corporation  by  its  duly  authorized 
officer  or  officers,  under  seal  if  required 
by  State  law,  and  be  duly  attested  and 
acknowledged.  A  corporate  secretary’s 
certificate  transmitting  a  certified  copy 
of  the  action  of  the  Board  of  Directors 
which  authorized  the  corporate 
officer(s)  to  act  must  accompany  the 
Offer  to  Sell  Real  Property.  Similarly,  if 
the  instrument  is  executed  by  an 
attorney-in-fact,  the  offer  to  Sell  Real 
Property  must  be  accompanied  by  the 
original,  or  duplicate  original,  executed 
and  acknowle^ed  power  of  attorney. 
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Part  rV — Settlement  and  Closing 
Section  IV.  1  Settlement  and  Closing 

Upon  execution  by  the  Administrator 
of  the  Offer  to  Sell  Real  Property,  FEMA 
will  proceed  with  obligating  funds  for 
completing  the  transaction  and 
acquiring  title  evidence  and  other 
documentation  in  preparation  for 
settlement  and  closing.  This  part  sets 
forth  the  procedures  and  standards  to  be 
followed  in  acquistion  of  title  evidence 
and  closing. 

(a)  Procuring  evidence  of  title.  All  title 
evidence  will  be  prepared  pursuant  to 
the  standards  of  and  following  the 
recommended  format  and  process  of 
"Standards  for  the  Preparation  of  Title 
Evidence  in  Land  Acquisitions  by  the 
United  States.”  (Department  of  Justice, 
Land  and  Natural  Resources  Division, 
Washington,  D.C.,  1970,  hereinafter 
referred  to  as  the  “Standards”).  The 
Standards  generally  provide,  among 
other  things,  that: 

(1)  Title  evidence  will  be  collected  by 
title  companies,  abstractors  or  attorneys 
approved  by  the  Department  of  Justice 
and  retained  by  FEMA. 

(2)  Purchase  orders  or  contracts  with 
those  searching  title  will  specify  the 
format  and  content  of  title  evidence  to 
be  acquired,  the  form  and  content  of 
abstrats  of  title,  certificates  of  title,  title 
insurance  policies  and  Torrens  system 
documents  of  title. 

(3)  Title  evidence  will  be  collected 
and  submitted  to  the  administrator  in 
the  required  format  as  expeditiously  as 
possible.  Upon  receipt  of  this 
information,  it  will  be  forwarded  to  the 
Department  of  Justice,  Land  and  Natural 
Resources  Division,  for  a  preliminary 
opinion  of  title.  The  preliminary 
submittal  to  the  Justice  Department  will 
include  a  copy  of  the  title  report, 
abstract  or  binder,  a  copy  of  the  Offer  to 
Sell  Real  Property  contract  and  a  copy 
of  the  deed  to  be  delivered  to  the 
Federal  government  at  the  closing. 

(4)  The  Department  of  Justice  will 
provide  a  preliminary  opinion  of  the 
acceptability  of  the  title  for  federal 
ownership,  and  will  specify  at  this  time 
the  precise  information  required  and 
steps  that  should  be  taken  in  completing 
the  closing. 

(b)  Deeds.  The  conveyance  of  title  to 
the  Federal  government  and  then  to  the 
local  unit  of  government  will  require  the 
preparation,  execution  and  recordation 
of  two  deeds: 

(1)  Deed  to  the  United  States.  The 
deed  to  the  United  States  should 
conform  to  local  statutory  requirements 
and  generally  adhere  to  the  following 
requirements: 

(i)  Be  a  general  warranty  deed: 
however,  this  requirement  may  be 


waived,  upon  a  proper  showing,  as  to 
conveyance  by  states,  municipal 
corporations,  and  fiduciaries  and  other 
persons  acting  solely  in  a  representative 
capacity. 

(ii)  Disclose  the  capacity  in  which  any 
grantor  acts  who  conveys  in  other  than 
an  individual  capacity. 

(iii)  Show  the  name  of  the  grantor  in 
the  body  of  the  deed  and  in  its 
acknowledgement,  be  signed  by  the 
grantor  exactly  as  the  grantor’s  name 
appears  as  grantee  in  the  conveyance  to 
the  grantor;  and  accoimt  for  any 
unavoidable  difference  by  a  recital 
identifying  the  grantor  with  the  grantee 
in  the  preceding  conveyance. 

(iv)  Disclose  the  marital  status  of  each 
grantor. 

(v)  Recite  the  true  consideration  and 
the  receipt  thereof. 

(vi)  Convey  the  land  to  the  "United 
States  of  America  and  its  assigns.” 

(vii)  Contain  the  correct  legal 
description  of  the  real  property  to  be 
conveyed. 

(viii)  Convey  all  the  right,  title  and 
interest  of  the  grantor  in  and  to  any 
alleys,  streets,  ways,  strips,  or  gores 
abutting  or  adjoining  the  land. 

(ix)  Contain  no  reservations  or 
exceptions  not  approved  by  FEMA/ 
however,  when  land  is  to  be  conveyed 
subject  to  certain  rights,  such  as 
easements  or  mineral  rights  thought  to 
be  outstanding  in  third  parties,  they 
must  not  be  excepted  from  the 
conveyance,  but  the  deed  should  be 
framed  to  convey  all  the  grantor’s  righL 
title,  and  interest  subject  to  the 
outstanding  rights,  unless  the  Offer  to 
Sell  Real  Property  contract  expressly 
provides  otherwise. 

(x)  Refer  to  the  deed(s)  to  the 
grantor[s],  or  other  source  of  grantor’s 
title,  by  book,  page  and  place  of  record, 
wherever  customary  or  required  by 
statute. 

(xi)  Contain  a  reference  to  the  Federal 
Emergency  Management  Agency.  This 
reference  shquld  follow  description  of 
the  land  and  in  no  instance  should  it  be 
included  in  the  granting,  habendum  or 
warranty  provisions  of  the  deed. 

(xii)  Release  all  rights  of  homestead, 
dower,  courtesy  and  other  interests  of 
the  grantor’s  spouse,  as  required  by 
local  law. 

(xiii)  Be  signed,  sealed,  attested  and 
acknowledged  by  all  grantors  and  their 
spouses,  as  required  by  local  law. 

(xiv)  If  executed  by  a  corporation,  be 
signed  in  the  full  and  correct  name  of 
the  corporation  by  its  duly  authorized 
ofHcer  or  officers,  sealed  with  the 
corporate  seal  if  required  by  State  law 
and  attested  and  acknowledged,  as 
required  by  State  Law.  In  addition,  the 
corporation  shall  deliver  a  Secretary’s 


certified  copy  of  the  Minutes  of  the 
Board  of  Director’s  meeting  in  which  the 
Resolution  was  adopted  by  the  Board 
authorizing  the  officer(s]  executing  the 
deed  to  do  so. 

(xv)  If  executed  by  an  attomey-in-fact 
to  be  signed  in  the  name  of  the  principal 
by  the  attorney,  properly  acknowledged 
by  the  attorney  as  the  free  act  and  deed 
of  the  principal,  and  to  be  accompanied 
by  the  original  or  a  certifled  copy  of  the 
power  of  attorney  and  satisfactory  proof 
that  the  principal  was  living  and  ffie 
power  in  force  at  the  time  of  its 
exercises. 

(xvi)  Have  affixed  sufficient 
documentary  revenue  stamps. 

(2)  Deed  to  the  Local  Unit  of 
Government.  The  deed  to  the  local  unit 
of  government  will  be  a  general 
warranty  or,  if  appropriate,  special 
warranty  deed  in  a  form  consistent  with 
applicable  state  statutes,  unless  the 
Federal  government  takes  title  by  lesser 
deed,  in  which  case  the  deed  shall  be  of 
the  same  kind  (e.g.,  bargain  and  sale  or 
quitclaim  deed),  l^e  community  shall 
execute  and  join  in  on  the  deed  which 
will  set  forth  the  specific  restrictions 
and  agreements  regarding  the  use  of  the 
property  as  are  set  forth  in  Section 
ll.^d](3],  above.  In  addition,  the 
restrictions  will  acknowledge  and 
conform  to  44  CFR  Part  9,  Flood  Plain 
Management  and  Protection  of 
Wetlands. 

(c)  Certificate  of  Possession.  As  part 
of  the  title  evidence,  a  certificate  of 
possession,  based  on  an  inspection 
made  at  the  time  of  the  closing  of  the 
purchase,  must  be  signed  by  a  duly 
authorized  employee  of  FEMA.  The 
certificate  of  possession  must  be  in  a 
form  approved  by  the  Department  of 
Justice. 

(d)  Simultaneous  Closing. 

(1)  At  the  closing,  a  deed  will  be 
delivered  to  the  United  States  in 
exchange  for  whatever  consideration 
has  been  previously  agreed  to.  FEMA 
will  be  represented  by  one  of  its  own 
attorneys,  an  attorney  from  another 
Federal  agency,  or  an  attorney  retained 
by  FEMA  for  Ae  purpose.  Acceptance  of 
the  deed  by  Ae  Federal  government 
shall  be  subject  to  and  conditioned  upon 
Ae  acceptance  by  Ae  community  of  Ae 
real  property  to  the  community. 
Therefore,  the  local  unit  of  government 
will  be  represented,  in  addition  to  the 
property  owner  and  Federal 
government,  and  will  immediately 
accept  title  to  property  subsequent  to  its 
being  acquired  by  the  government. 

(2)  Following  the  closing,  Ae 
settlement  documents  will  be  forwarded 
to  Ae  Administrator  and  Aen  to  Ae 
Justice  Department  for  a  final  title 
opinion.  The  documents  to  be  forwarded 
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will  include  a  conformed  copy  of  the 
deed  delivered  to  the  United  States 
Government  the  title  evidence,  the 
certificate  of  inspection  and  evidence 
obtained  at  the  closing  (affidavits, 
marked  up  title  report,  conformed  copies 
of  executed  releases  or  satisfaction  of 
mortgages,  etc.). 

(3)  Following  review  by  the  Justice 
Department  the  acquisition  and  transfer 
will  be  considered  final 

(e)  Monitoring.  Following  any  Section 
1362  project  FEMA  will  fi^m  time  to 
time  review  the  performance  of 
communities  that  have  accepted  title  to 
property  acquired  under  Section  1362  to 
assure  that  the  terms  of  the  deed  are 
being  complied  with. 

Part  V — Offer  To  SeU  Real  Property 

The  "Offer  to  Sell  Real  Property”  for 
which  FEMA  will  be  the  offeree, 
referred  to  in  111.3(d)(2)  above,  shall 
generally  conform  to  the  following 
format  and  contain  the  following 
provisions: 

Offer  To  SeU  Real  Property 
Project,  Tract  No.,  and  Contract  No. 

The  undersigned,  hereinafter  called  the 
Vendor,  in  consideration  of  the  mutual 
covenants  and  agreements  herein  set  forth, 
offers  to  seU  and  convey  to  the  United  States 
of  America  and  its  assigns,  the  fee  simple 
title  to  the  foUowing  described  land,  with  the 
building  and  improvements  thereon,  and  all 
rights,  hereditaments,  easements,  and 
appurtenances  thereunto  belonging,  located 

in  the  County  of - ,  State  of - , 

bounded  and  described  as  follows: 


Subject  to  the  following  rights  in  third  parties: 


Excepting  and  reserving  only  the  following 
rights  and  interests  in  the  above  described 
property:  [namely:] 


The  terms  and  conditions  of  this  offer  are 
as  follows: 

(1)  The  Vendor  agrees  that  this  offer  may 
be  accepted  by  the  United  States  through  any 
duly  authorize  representative,  by  delivering, 
mailing,  or  telegraphing  a  notice  of 
acceptance  to  Ae  Vendor  at  the  address 

stated  below,  at  any  time  within - (  ) 

month(s)  from  the  date  hereof,  whereupon 
this  offer  and  the  offer  and  the  acceptance 
thereof  become  a  binding  contract. 

(2)  The  United  States  of  America  agrees  to 
pay  to  the  Vendor  for  said  land  the  sum  of 

- ($ - ),  payable  at  the  settlement  after 

the  acceptance  of  this  offer  and  preliminary 
approval  of  the  Vendor’s  title:  provided  the 
Vendor  can  execute  and  deliver  a  good  and 
sufficient  general  warranty  deed  conveying 
marketable  title  to  said  land  with  the 
hereditaments  and  appurtenances  thereto 
belonging  to  the  Unit^  States  of  America 
and  its  assigns,  in  fee  simple,  free  and  dear 
from  aU  liens  and  encumbrances,  except 
those  spedficaUy  excepted  or  reserved 
above,  togeUier  with  aU  right,  title,  and 
interest  of  the  Vendor  in  and  to  any  streams. 


alleys,  roads,  streets,  ways,  strips,  gores,  or 
raiboad  rights-of-way  abutting  or  adjoining 
said  land  and  in  and  to  any  unpaid  award  for 
damage  to  said  premises;  and  Ae  Vendor  will 
execute  and  deliver  to  the  United  States,  on 
dosing  of  title,  or  thereafter,  on  demand,  all 
proper  instruments  for  the  conveyance  of 
such  title  and  the  assignment  and  collection 
of  any  such  award;  and  further  provided  that 
(community)  accepts  a  deed  to  the  described 
property  from  the  United  States  immediately 
after  Vendor  deUvers  the  above  deed  to  the 
United  States,  it  being  the  intention  of  the 
parties  that  the  bansfer  of  title  shaU  take 
place  at  a  simultaneous  closing  at  which  the 
United  States  shall  accept  delivery  of  the 
deed  from  the  Vendor  and  immediately 
deliver  a  deed  to  the  (community).  Upon 
acceptance  of  the  deed  by  the  (community), 
both  deeds  shall  be  recorded  and  the 
purchase  price  shall  be  paid  tp  the  Vendor. 
Should  the  (community  for  any  reason  refuse 
to  accept  the  deed  from  the  United  States,  the 
parties  herein  agree  that  the  deed  from  the 
Vendor  to  the  United  States  shall  be  returned 
forthwith  to  the  Vendor  and  all  rights  and 
liabilities  of  and  between  the  parties  under 
this  agreement  shall  cease  and  be  of  no 
effect;  this  provision  shall  survive  delivery  of 
the  deed  to  the  United  States. 

(3)  It  is  agreed  that  the  United  States  will 
defray  the  expenses  incident  to  the 
preparation  and  recordation  of  the  deed  to 
the  United  States  and  the  procurement  of  the 
necessary  title  evidence  establishing 
marketable  title.  If  the  United  States  shall 
assert  objections  to  the  marketability  of  title 
(other  than  encumbrances  which  title  is  made 
"subject  to”  herein].  Vendor  shall  be  given 
due  notice  thereof,  within  a  reasonable  time 
prior  to  the  date  set  for  the  closing  of  title 
and,  if  necessary.  Vendor  shall  be  entitled  to 
a  reasonable  adjournment  to  remove  such 
objections,  but  shall  not  be  compelled  to 
bring  any  action  or  proceeding  or  to  incur  any 
expense  in  order  to  render  title  marketable. 

In  the  event  such  objections  cannot  be 
removed  and  as  a  result  thereof  title  shall 
prove  unmarketable,  as  a  condition  precedent 
to  the  execution  of  this  Offer  to  Sell  Real 
Property,  it  is  agreed  that  the  rights  of  the 
United  States  and  the  liability  of  the  Vendor 
shall  be  limited  to  the  following:  (a)  United 
States  may  elect  to  rescind  this  contract  by 
giving  due  notice  thereof  to  Vendor  who  shall 
thereupon  pay  to  the  United  States  its  net 
actual  disbursement  for  examining  title 
(without  policy  issuing),  whereupon  this 
contract  shall  become  null  and  void  and 
terminated  with  the  same  force  and  effect  as 
if  it  had  not  been  executed,  anclnone  of  the 
parties  shall  have  any  further  rights,  duties, 
liabilities,  claims  or  obligations  arising 
hereunder  or  in  any  manner  from  this 
transactioa;  or  (b)  United  States  may  elect, 
by  giving  Vendor  due  notice  thereof,  to 
accept  such  title  as  the  Vendor  is  able  to 
convey,  without  abatement  of  the  purchase 
price  for  defects,  objections  or  encumbrances 
of  title. 

(4)  The  Vendor  agrees  that  all  taxes, 
general  and  special  assessments,  and  any 
other  Hens  or  encumbrances  which  are  a  lien 
against  the  land  at  the  time  of  conveyance  to 
the  United  States  shall  be  satisfied  of  record 
by  the  Vendor  at  or  before  the  transfer  of 


title,  and,  if  the  Vendor  fails  to  do  so,  the 
United  States  may  pay  aby  such  taxes, 
assessments,  and  encumbrances  which  are  a 
lien  against  the  land  provided  the  Vendor 
shall  simultaneously  either  deliver  to  the 
purchaser  at  the  closing  of  title  instruments  in 
recordable  form  and  sufficient  to  saUsfy  such 
liens  and  encumbrances  of  record  together 
with  the  cost  of  recording  or  filing  said 
instruments:  and,  provided  further,  that  the 
amount  of  such  payments  by  the  United 
States  shall  be  deducted  from  the  purchase 
price  of  the  land:  that  the  Vendor  will,  at  the 
request  of  the  United  States  and  without  prior 
payment  or  tender  of  purchase  price,  execute 
and  deliver  the  general  warranty  deed  to  the 
United  States,  subject  to  (2],  above,  pay  the 
documentary  revenue  stamp  tax,  and  obtain 
and  record  such  other  curative  evidence  of 
title  as  may  be  required  by  the  United  States. 
For  purposes  of  this  Offer  to  Sell  Real 
Property,  if,  at  the  time  of  the  delivery  of  the 
deed,  the  property  or  any  part  thereof  shall 
have  been  affected  by  an  assessment  or 
assessments  which  are  or  may  become 
payable  in  annual  installments,  of  which  the 
first  installment  is  then  a  charge  or  lien,  or 
has  been  paid,  then  for  the  purposes  of  this 
Offer  to  Sell  Real  Property  all  the  unpaid 
installments  of  any  such  assessment, 
including  those  which  are  to  become  due  and 
payable  after  the  delivery  of  the  deed,  shall 
be  deemed  to  be  due  and  payable  and  to  be 
liens  upon  the  property  affected  thereby  and 
shall  be  paid  and  discharged  by  the  Vendor, 
upon  the  delivery  of  the  deed  or  by  an 
appropriate  diminution  in  the  purchase  price 
to  be  paid  to  the  Vendor, 

(5)  The  Vendor  agrees  that  loss  or  damage 
to  the  property  by  fire,  acts  of  God  or  other 
casualty  shall  be  at  the  risk  of  the  Vendor 
until  the  title  to  the  land  and  deed  to  the 
(community)  have  been  accepted  by  the 
United  States;  and,  in  the  event  that  such  loss 
or  damage  occurs,  the  United  States  may, 
without  liability,  refuse  to  accept  conveyance 
of  the  title  or  it  may  elect  to  accept 
conveyance  of  title  to  such  property,  in  which 
case  there  shall  be  an  equitable  adjustment 
of  the  purchase  price. 

(6)  The  property  is  sold  subject  to;  (a) 
Utility  easements,  agreements,  reservations, 
covenants  and  restrictions  of  record, 
providing  the  same  are  not  violated  by 
existing  buildings  or  use  thereof;  (b)  any  state 
of  facts  an  accurate  siu^ey  might  show 
providing  title  is  not  rendered  unmarketable 
thereby;  and  (c)  encroachments  and 
variations  from  the  record  line  of  hedges, 
retaining  walls,  sidewalks  and  fences  (which 
shall  not  be  deemed  to  render  title 
unmarketable). 

(7)  Vendor  has  not  made,  and,  except  as 
expressly  set  forth  herein,  does  not  make  any 
representations  as  to  the  physical  condition, 
income,  expense,  taxes,  operaHon  or  any 
other  matter  or  thing  affecting  or  relating  to 
the  herein  described  premises  or  the  fixtures, 
utilities,  equipment  furnishings  and 
personality  therein.  The  United  States 
expressly  acknowledges  that  no 
representations  have  been  made  other  than 
those  set  forth  in  this  contract;  and  having 
inspected,  the  subject  premises  and  being 
familiar  with  the  condition  thereof,  the 
United  States  agrees  to  accept  the  same,  and 
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any  personality  included  in  this  sale,  “as  is” 
on  the  date  hereof  subject  to  normal  wear 
and  tear  to  the  time  of  closing  title.  Vendor 
agrees  that  the  United  States  shall  receive 
vacant  possession  upon  closing  title  to  the 
subject  property. 

(8)  Settlement  shall  be  made  on  or  about 

- at  the  Office  of - 

(9)  Should  the  Vendor  for  any  reason  other 
than  default  by  the  United  States  fail  to 
deliver  a  deed  to  the  United  States,  the 
Vendor  shall  reimburse  the  United  States  for 
any  expenses  incurred  in  connection  with 
examination  of  title,  including  the  cost  of  any 
survey  of  the  property,  obtained  by  the 
United  States. 

(10)  It  is  agreed  that  the  spouse,  if  any,  of 
the  Vendor,  by  signing  below,  agrees  to  join 
in  any  deed  to  the  United  States  and  to 
execute  any  instrument  deemed  necessary  to 
convey  to  the  United  States  any  separate  or 
community  estate  or  interest  in  the  subject 
property  and  to  relinquish  and  release  any 
dower,  courtesy,  homestead,  or  other  rights 
or  interests  of  such  spouse  therein. 

(11)  The  Vendor  represents  and  it  is  a 
condition  of  acceptance  of  this  offer  that  no 
member  of  or  delegate  to  Congress,  or 
resident  commissioner,  shall  be  admited  to  or 
share  any  part  of  this  agreement,  or  to  any 
benefits  that  may  arise  therefrom;  but  this  . 
provision  shall  not  be  construed  to  extend  to 
any  agreement  if  made  with  a  corporation  for 
its  general  beneht. 

(12)  If  the  Vendor  is  a  corporation,  it  will 
deliver  to  the  United  States  at  the  time  of  the 
delivery  of  the  deed  hereunder  a  resolution  of 
its  Board  of  Directors  authorizing  the  sale 
and  delivery  of  the  deed,  and  a  certificate  by 
the  Secretary  of  the  corporation  certifying 
such  resolution  and  setting  forth  facts 
showing  that  the  conveyance  is  in  conformity 
with  the  requirements  of  the  State's  business 
corporation  law.  The  deed  in  such  case  shall 
contain  a  recital  sufficient  to  establish 
compliance  with  said  section. 

(13)  This  Offer  to  Sell  Real  Property  and 
Acceptance  of  Offer  to  Sell  Real  Property 
may  not  be  assigned  by  Vendor  without  the 
express  written  consent  of  the  United  States. 
The  terms  and  conditions  aforesaid  are  to 
apply  to  and  bind  the  heirs,  executors, 
administrators,  successors,  and  assigns  of  the 
Vendors. 

(14)  This  Offer  to  Sell  Real  Property,  upon 
acceptance  and  execution  by  the  United 
States,  shall  contain  the  final  and  entire 
agreement  between  the  parties  and  they  shall 
not  be  bound  by  any  terms,  conditions, 
statements  or  representations,  oral  or  written, 
not  herein  contained  and  Vendor  agrees  that 
no  representative  or  agent  of  the  United 
States  has  made  any  representation  or 
promise  with  respect  to  this  offer  not 
expressly  contained  herein. 

Signed.  Sealed,  and  Delivered  this - dav 

of - 19—. 

Witnesses. 

(Seal) - 

Vendor 

(Seal) - 

Spouse  of  Vendor 

(Seal) ' - 

Vendor 

(Seal) - 


Notice  of  acceptance  of  this  offer  is  to  be 
sent  to: 

(Name  and  Address)  - 

Acceptance  of  Offer  to  Sell  Real  Property 
Date: - .' 

The  offer  of  the  Vendor  contained  herein  is 
hereby  accepted  for  and  on  behalf  of  the 
United  States  of  America. 

(Name  and  Title) - 

Witness:  - 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28, 1969  (33  FR 
17804.  November  28, 1968),  as  amended;  42 
U.S.C.  4001-4128;  Reorganization  Plan  No.  3 
of  1978  (43  FR  41943)  and  Executive  Order 
12127,  dated  March  31. 1979  (44  FR  19367); 
and  delegation  of  authority  to  Federal 
Insurance  Administrator,  dated  April  1, 1979 
(44  FR  20962)) 

Issued  at  Washington,  D.C.  July  18. 1980. 
Gloria  M.  Jimenez, 

Federal  Insurance  Administrator. 

(FR  Doc.  aO-22572  Filed  7-25-80;  8:45  am) 

BlUINQ  CODE  671S-01-M 


50293 


Spouse  of  Vendor 


